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W. P. SIMS,
Appellant,

vs.

H. DOUGLAS, Trustee in Bankruptcy of the Estate

of Arizona Rock Products Company, a corporation.

Appellee.

APPELLANT'S PETITION FOR REHEARING

Comes now W. P. Sims, appellant in the above styled

and numbered cause, in which on the 2nd day of

March, 1936, this court rendered its decision affirming

the judgment of the United States District Court for

the District of Arizona in said cause, upon the ground

that the complaint was sufficient to support the judg-

ment and that the record did not affirmatively show
that the trial court had jurisdiction to settle the bill

of exceptions because the judge's certificate did not

recite that the bill was settled within the time pre-

scribed by law as extended by orders of the court, and

because the orders of the court extending the time were

not included in the bill of exceptions, but were printed

in the transcript of record and in fact the bill of ex-

ceptions was settled by the District Court in time, and

further denying appellant's petition that the bill of ex-

ceptions be returned from the United States Circuit



Court of Appeals for the Ninth Circuit to the United

States District Court for the District of Arizona to

afford appellant an opportunity to make application

to the district judge (trial judge) for a nunc pro tunc

order amending the certificate to the bill of exceptions

to conform to the facts and to show that it was duly

presented for allowance and approval and was settled

and approved and allowed in the time prescribed by

law as extended by court orders, and files this petition

for rehearing of said cause, and hereby briefly and
distinctly states the grounds of this petition for re-

hearing as follows:

1. The proper rule, appellant urges, is that orders

timely entered by the trial judge extending the time

for settling a bill of exceptions should be considered

by the court where such orders appear in the transcript

of record under the certificate of the clerk of the court,

notwithstanding such orders do not appear in the bill

of exceptions, and notwithstanding the certificate of

the trial judge in settling the bill of exceptions does

not recite that the bill of exceptions was settled within

the time prescribed by law as extended by court orders.

The rule announced by this court in the case of

United States vs. Payne (CCA.) 72 F. (2d) 593 and

adhered to in the instant case is in direct variance and

conflict with the decision of this court in the case of

City of Seattle vs. Board of Home Missions (CCA.)
138 Fed. 307 to which we invite the earnest considera-

tion of the court. The late Judge Ross writing the opin-

ion of this court said

:
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"Notwithstanding the rules, the court did, as

a matter of fact, settle the bill of exceptions con-

tained in the record, and certified to its correct-

ness. We must, therefore, take it that for some

good reason the court vacated, or at least relaxed,

its rules, and having certified to the bill we must

accept it as it is."

To our mind, the reason for the rule announced in

the Payne case, supra, is wholly faulty. At a time

where every effort is being made to get away from
technicalities and to have cases decided on their merits

and to do substantial justice, why we ask should this

court become more technical than it has been at any
time throughout its existence?

The decision of the Eighth Circuit Court in the case

of La Grotta vs. U. S. 77 F. (2d) 673 we urge with

great respect states the proper, just, fair and reason-

able rule. We recognize of course that this court is on

a parity with that court and what the Eighth Circuit

Court has said is but persuasive. That Court has suc-

cinctly, clearly, but after affording to this court the

respect it is due, flatly, clearly and unmistakably de-

clined to follow the rule announced by this court in

the Payne case, supra. The rule in the Payne case has

confounded counsel of long years of experience and
practice in this court, and we believe that the decisions

in this court since the announcement of the Payne de-

cision explaining the rule, and it appears to us restrict-

ing and limiting it, is indicative to us that in the in-

terests of justice this court should now go the entire



distance and reverse the ruling of the Payne case and
of the instant case and adopt the rule announced by

the Eighth Circuit Court in the La Grotta case, because

to do so we insist will return to the original procedure

approved in this Circuit in City of Seattle v. Board of
Home Missions, supra, and will harm no one. It will

merely be a receding from a technical position and will

remove a pitfall of which there are far too many in

Federal appellate procedure.

2. Exceptional circumstances existing in the in-

stant case in consequence of which the bill of excep-

tions was properly made up and settled.

The circumstances in this case are exceptional and

we urge come within the rule of the decisions permit-

ting approval of a bill of exceptions after the time pro-

vided by law. We respectfully urge the court to re-

examine the authorities cited and what we had to say

on this question in brief of appellant in opposition to

motion of appellee to strike appellant's bill of excep-

tions from the record, filed herein, commencing on

page 15 and ending on page 44. Can this court say

that the circumstances of this case are not stronger in

favor of the settling of the bill of exceptions than were

the circumstances in any of the cases where settlement

was approved out of time?

3. Appellee by his action estopped himself from

questioning the settling of the bill of exceptions by the

trial court, and from moving to strike the same.

Did not the appellee estop himself from moving to



strike the bill of exceptions by his stipulation filed Feb-

ruary 25, 1935? That an appellee may do so was de-

cided by the Supreme Court of the United States in

Ex parte Chateaugay Ore and Iron Co. 128 U. S. 544,

32 L. Ed. 508. Said court in its opinion said:

"Under these and the other circumstances above

detailed, we think the defendant was entirely reg-

ular in its practice, and that the plaintiff was
estopped from raising the objection which he

made before Judge Shipman."

Our argument, pages 15 to 44 inclusive of brief of

appellant in opposition to motion of appellee to strike

bill of exceptions from the record, is again drawn to

the attention of the court.

4. The petition of appellant praying that the bill

of exceptions be returned by the United States Cir-

cuit Court of Appeals for the Ninth Circuit to the

United States District Court for the District of Ari-

zona to afford appellant an opportunity to make an ap-

plication to the district judge (trial judge) for a nunc
pro tunc order amending the certificate to the bill of

exceptions to conform to the facts to show that it was
duly presented for allowance and approval and was
settled, approved and allowed in the time prescribed

by law as extended by court orders, should have been

granted.

The reasoning of the court in its opinion in the in-

stant case is not convincing. The result reached, we
urge, unduly restricts the powder of the court to return



a bill of exceptions that the trial judge may amend his

certificate settling the same. Authority for granting

appellant's request to return the bill of exceptions to

the trial court for the amendment of the trial court's

certificate settling the same finds precedent, we insist,

in the case of Paul Patrick and L. A. Nixon, v. U. S.,

77 F. (2d) 442, and Lambornetal v. Northern Jobbing

Company, 15 F. (2d) 897. The case of Gunnison
County Commissioners v. E. H. Rawlins & Sons, 173

U. S. 255, 43 L. Ed. 689, is also helpful.

Believing the court has adopted an erroneous inter-

pretation of the law and that much injustice will result

therefrom, where no injury could result from a reces-

sion on the part of the court, we entreat the court to

re-examine the grounds for a rehearing set forth here-

in, and that a rehearing be granted.

Respectfully submitted,

F. H. LYMAN,

HENDERSON STOCKTON

EMMETT R. FEIGHNER,

ELI GORODEZKY
Attorneys for Appellant.



STATE OF ARIZONA ]

j-ss.

COUNTY OF MARICOPA
J

We, F. H. LYMAN, HENDERSON STOCKTON,
EMMETT R. FEIGHNER, and ELI GORODEZKY,
counsel for appellant in the above styled and numbered
cause, do each certify that in his judgment the fore-

going petition for rehearing is well founded and do

each further certify that it is not interposed for delay.

F. H. LYMAN

HENDERSON STOCKTON

EMMETT R. FEIGHNER

ELI GORODEZKY

Before me, the undersigned authority, on this day
personally appeared F. H. LYMAN, HENDERSON
STOCKTON, EMMETT R. FEIGHNER and ELI
GORODEZKY, counsel for appellant, who upon oath

severally says: That in his judgment the foregoing pe-

tition for rehearing is well founded and that it is not

interposed for delay.
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F. H. LYMAN

HENDERSON STOCKTON

EMMETT R. FEIGHNER

ELI GORODEZKY

Sworn to and subscribed before me this 28th day of

March, 1936.

(SEAL)
My commission expires

October 10, 1937.

L. J. La BADIE,
Notary Public.


